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WHAT IS THE E-2 VISA?
By Abraham L. Lim, Esq.

Due to the recent closure of the H-1B visa quota where approximately 130,000 visa applications were filed for a quota of 66,000, people were left at a quandary as to what options they may have in order to stay in the United States legally.  Some may have decided to leave the U.S. and some may have decided to overstay.  Now is not the time to overstay their status or visa in the United States due to the increasing restrictions on overstaying aliens and the eventual difficulties of applying for legalization.

I have offered clients the option of opening a small business and applying for an investor visa in the United States as an option.  I dispelled the misconceptions of some of those clients who apparently were misinformed by certain parties that it takes a huge investment in order to become eligible for an investor visa.  There are two types of investor visas; one is non immigrant and the other immigrant.  The immigrant investor becomes eligible for an immediate grant of lawful permanent residency status or “green card” by and thru the investment of $1 million in a business enterprise in the U.S.  The non immigrant investor becomes eligible for a nonimmigrant status by and thru the investment of as little as $20,000 under the E-2 visa program.

It is quite easy to apply for an E-2 status.  The essential requirements are that the E-2 applicant is in or is coming to the United States to engage in duties of an executive or supervisory character, or, if employed in a lesser capacity, the E-2 applicant has special qualifications that make his services essential to the efficient operation of the investment enterprise. The E-2 applicant must have the same nationality as the principal alien employer/company. In addition, the E-2 applicant must intend to depart the United States upon the expiration or termination of E-2 status.

The types of businesses that are allowed under the E-2 program are trading in goods, services, international banking, insurance, monies, transportation, communications, data processing, advertising, accounting, design and engineering, management consulting, tourism, technology and its transfer, and some news-gathering activities. For purposes of this paragraph, goods are tangible commodities or merchandise having extrinsic value. Further, as used in this paragraph, services are legitimate economic activities which provide other than tangible goods.

An investment is the treaty investor's placing of capital, including funds and other assets (which have not been obtained, directly or indirectly, through criminal activity), at risk in the commercial sense with the objective of generating a profit. The treaty investor must be in possession of and have control over the capital invested or being invested. The capital must be subject to partial or total loss if investment fortunes reverse. Such investment capital must be the investor's unsecured personal business capital or capital secured by personal assets. Capital in the process of being invested or that has been invested must be irrevocably committed to the enterprise. The E-2 applicant has the burden of establishing such irrevocable commitment. The E-2 applicant may use any legal mechanism available, such as the placement of invested funds in escrow pending admission in, or approval of, E classification, that would not only irrevocably commit funds to the enterprise, but might also extend personal liability protection to the treaty investor in the event the application for E status is denied.
The enterprise must be a real, active, and operating commercial or entrepreneurial undertaking which produces services or goods for profit. The enterprise must meet applicable legal requirements for doing business in the particular jurisdiction in the United
States.


The E-2 program requires what is referred to as a “substantial amount of capital” but not in the meaning of a huge sum of money in a vacuum. A substantial amount of capital constitutes an amount which is substantial in relationship to the total cost of either purchasing an established enterprise or creating the type of enterprise under consideration or sufficient to ensure the treaty investor's financial commitment to the successful operation of the enterprise; and of a magnitude to support the likelihood that the treaty investor will successfully develop and direct the enterprise. Generally, the lower the cost of the enterprise, the higher, proportionately, the investment must be to be considered a substantial amount of capital. 
A treaty trader or treaty investor may be admitted for an initial period of not more than 2 years. The spouse and minor children accompanying or following to join a treaty trader or treaty investor shall be admitted for the period during which the principal alien is in valid treaty trader or investor status. The temporary departure from the United States of the principal trader or investor shall not affect the derivative status of the dependent spouse and minor unmarried children, provided the familial relationship continues to exist and the principal remains eligible for admission as an E nonimmigrant to perform the activity.
E-2 status may be extended in two year increments indefinitely so long as the business enterprise it was based on continue to exist and provide a purpose for the investor to stay in the United States. Unlike the H-1B and other similar types of work visas that have fixed term limits of five to six years depending on the type of visa, E-2 status may be conferred upon without limit.
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